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Hpunoncenue Ne 1. lMocranopaenne ECITY ot 10 HostGps 2005 roxa no nexy «Texnn Mpuiawis (Tekin Yildiz)
nporus Typunum», kanoda Ne 22913/04

URL.: https://hudoc.echr.coe.int/eng?i=001-71007

72. Si la Convention n’implique aucune « obligation
générale » de libérer un détenu pour motifs de santé,
le tableau clinique d’un détenu constitue pourtant
I’une des situations pour lesquelles la question de la
capacité a la détention est aujourd’hui posée sous
I’angle de I’article 3 de la Convention au sein des Etats
membres du Conseil de I’Europe (voir Mouisel,
ibidem, et Price ¢. Royaume-Uni, no 33394/96, § 30,
CEDH 2001-VII — paragraphes 47-50 ci-dessus), dont
la Turquie (paragraphes 42-52 ci-dessus et paragraphe
75 ci-dessous). Cet élément fait désormais partie de
ceux a prendre en compte dans les modalités
d’exécution d’une peine privative de liberté,
notamment en ce qui concerne la durée du maintien en
détention (Mousiel, précité, § 44).

Bref, dans une affaire donnée, la détention d’une
personne atteinte d’une pathologie engageant le
pronostic vital ou dont I’état est durablement
incompatible avec la vie carcérale peut poser des
problémes sous 1’angle de I’article 3 de la Convention.

72. Xors KoHBeHIIUS HE OAPa3yMeBaeT KaKOro-Iu0o
«0011Iero 00s3aTelIbCTBa» OCBOOOKIATH 3aKIIOYEH-

HOTO II0 COCTOSHHIO 3/I0pOBBS, KIMHHYECKOE
COCTOSIHHME  3aKJIIOYEHHOrO0, TEeM HE  MEHEE,
MIPEICTaBISACT co0Ooit OJIMH 3 aCIIEKTOB

BO3MOXXHOCTH COJEpPKaHUS MOJ CTpaked, KOTOPHIH
CeTOJHS paccMaTpUBAETCI B COOTBETCTBHH CO
cratbell 3 KoHBEHIMM cCpein TOCyIapCTB-YJICHOB
Cosera Epomnsi (cm. Mouisel, Tam e, u Price v. the
United Kingdom, Ne 33394/96, § 30, ECHR 2001-VII
— myHKTHI 47-50 BbImIe), BKItoyas Typuuio (ITyHKTHI
42-52. Bpllie W MyHKT 75 HWXe). DTOT JNEMEHT B
HacTosIIIee BpeMsl SBISIETCSI OJHUM U3 TeX, KOTOPbIC
HEOOXOANMO YYUTHIBATh P UCTIOTHEHNH HAKAa3aHHA
B BHJE JHUIIEHUA CBOOOOBI, B YAacCTHOCTH, B
OTHOIIECHUH TPOJODKUTEIBHOCTH COAEPXKAHUS TOX
crpaxeii (Mousiel, ynomsinyroe Bbitiie, § 44).
WubIMHu c1oBaMH, B KOHKPETHOM CITydae COAEpKaHue
MOJ CTPaKEH JIMIA, HaXOIALIETOCs B YTIPOXKAIOIIEM
JKM3HU COCTOSTHUHU WJIM Yb€ COCTOSIHHE HECOBMECTHMO
C MOCTOSHHOM JKU3HBIO B TIOPbME, MOXKET CO3/1aBaTh
po0GJIeMbl ¢ TOUKH 3peHusi cTaThll 3 KOHBEHIHMH.

Ipunoscenue Ne 2. Mocranosienne ECITY ot 14 deBpans 2006 roga mo geny «Tapapuesa (Tarariyeva)
npotus Poccumy, :xano6a Ne 4353/03

URL: https://hudoc.echr.coe.int/eng?i=001-78591

73. The Court reiterates that the first sentence of
Article 2, which ranks as one of the most fundamental
provisions in the Convention and also enshrines one
of the basic values of the democratic societies making
up the Council of Europe, requires the State not only
to refrain from the “intentional” taking of life, but also
to take appropriate steps to safeguard the lives of
those within its jurisdiction (see, for example, Keenan
v. the United Kingdom, no. 27229/95, § 89, ECHR
2001-111). In the context of prisoners, the Court has
already emphasised in previous cases that persons in
custody are in a vulnerable position and that the
authorities are under a duty to protect them. <...>

73. Cyn HamoOMHHAeT, 4TO IepBOE NPEeASIOKEHHE
Cratbu 2, KOTOpOE CUMTAETCS OJHHUM M3 CaMbIX
(yHIaMeHTaIbHBIX MosoxkeHniH KoHBeHnny, a Takxe
3aKperuIieT OJHYy M3  OCHOBHBIX  IIEHHOCTEH
JIEMOKpaTHIeCKNX 00ImmecTB, cocrapistomux Coser
EBpomel, Tpebyer oT rocymapctBa HE  TOJIBKO
BO3/IEPXKHUBATHCS OT «IPEIHAMEPEHHOTO» JIMIICHUS
XKHW3HH, HO TaK)Ke MPUHUMATh COOTBETCTBYIOIIHE
MepBI JUIS 31U ThI )KU3HU JINL, HAXOISIIUXCS O €r0
fopucaukiei (cM., Hapumep, Keenan v. the United
Kingdom, Ne 27229/95, § 89, ECHR 2001- III).
B orHomeHnn 3akiatoueHHbIX CyJl yKe MoI4epKUBa
B MPEABIAYIINX JeNlaX, 9TO JIUIA, COAEPIKAIINECs IO
CTpakel, HaXOJSTCS B YSI3BUMOM MOJIOKEHNUH, U 9TO
BJIACTH BO3JIAraeTcsi OOSM3aHHOCTb WX 3allUIIATh.
<...>

Ipunoscenue Ne 3. MocranoBienne ECIIY ot 24 anpeas 2008 roxa mo aeay «Mcmounnos (Ismoilov) u
apyrue nporuB Poccuny, :kanoda Ne 2947/06

URL: https://hudoc.echr.coe.int/eng?i=001-86086

145. The Court reiterates that the purpose of Article 5
§ 4 is to assure to persons who are arrested and
detained the right to judicial supervision
of the lawfulness  of the measure to  which they

145. Cyx nHamoMuHaeT, 4To Lenb IyHKTa 4 ctaTbu 5
COCTOMT B TOM, YTOOBI TapaHTHUPOBATh JIMIIAM,
KOTOpBIC apecTOBaHbl W 3aA€pKaHbl, MPaBO Ha
cyneOHBIA HaJ30p 32 3aKOHHOCTBIO MEphI, KOTOPOH
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are thereby subjected (see, mutatis mutandis, De
Wilde, Ooms and Versyp v. Belgium, judgment of 18
June 1971, Series A no. 12, § 76).
A remedy must be made available during a person's
detention to allow that person to obtain speedy judicial
review of the lawfulness of the detention, capable of
leading, where appropriate, to his or her
release. The existence  of the remedy required by
Article 5 § 4 must be sufficiently certain, not only
in theory but also in practice, failing which it will
lack the accessibility and effectiveness required
for the purposes  of that provision  (see, mutatis
mutandis, Stoichkov v. Bulgaria, no. 9808/02, § 66 in
fine, 24 March 2005, and Vachev v. Bulgaria,
no. 42987/98, § 71, ECHR 2004-VIII (extracts)). The
accessibility of a remedy implies, inter alia, that the
circumstances voluntarily created by the authorities
must be such as to afford applicants a realistic
possibility of using the remedy (see, mutatis
mutandis, Conka, §§ 46 and 55, cited above).

OHH TakuM o00pa3oM TMOABeprHyTHl (cM., Mutatis
mutandis, De Wilde, Ooms u Versyp v. Belgium,
noctranoBieHue oT 18 urons 1971 r., Cepust A, Ne 12,
§ 76). Bo Bpems comepikaHUS IO CTpa)ked JOIDKHO
OBITh O0ECIEYCHO CpPEICTBO IPABOBOW 3aIlUTEHI,
TTO3BOJISIOIIIEE ITOMY JUAITY MOy YHUTh
He3aMeUTHTENbHYTO CYyAeOHYI0 IPOBEPKY 3aKOHHOCTH
3a/IepIKaHusA, CrocoOHYIO TIPUBECTH, B
COOTBETCTBYIOIIMX CIIyYasX, K €ro WIH ee
ocBoO0keHHI0. CyIecTBOBAHUE CPECTBA IIPABOBOM
3aIlIUThI, TPeOYeMOro IMyHKTOM 4 CTaTbu S5, JOIDKHO
OBITH JIOCTATOYHO ONpE/CIICHHBIM HE TOJNBKO B
TEOPHH, HO U Ha MPAKTHUKE, B IPOTUBHOM CIIy4ae OHO
OyfeT JNHIIEHO JOCTYHNHOCTH W 3(QEKTUBHOCTH,
HEOOXOAMMBIX Ul LeJied 3TOro MoJoKeHus (cM.,
mutatis mutandis, Stoichkov v. Bulgaria, Ne 9808/02,
§ 66 in fine, 24 mapta 2005 r., u Vachev v. Bulgaria,
Ne 42987/98, § 71, ECHR 2004-VIIl (Bpiaepxkn)).
JocTymHOCT,  cpeAcTBA  TPABOBOM  3aIUTHI
MOJIpa3yMeBaeT, CPEIH IPOUETO, 9TO 0OCTOSTEIbCTRA,
JIOOPOBOJILHO CO37IaHHBIC BIJIACTSMH, JOJDKHBI OBITH
TaKUMHU, YTOOBI MpEeAOCTABUTD 3asABUTCIIAM PCAJIbHYIO
BO3MOXXHOCTb HCIIOJIb30BaHUSl CPEJICTBA IPAaBOBOIL
3alIUThI (CM., C COOTBETCTBYIOIIUMU HU3MCHCHUAMU,
Conka, §§ 46 u 55, ynoMsHyTOE BBIIIE).

Ipunosicenue Ne 4. Tloctanosnenue ECITY ot 7 ¢eBpass 2012 roga no aeny «Ipomkun (Proshkin) mporus
Poccuu, xanoba Ne 28869/03

URL.: https://hudoc.echr.coe.int/eng?i=001-108961

87. The Court observes that Article 5 § 4 of the
Convention entitles arrested or detained persons to a
review bearing upon the procedural and substantive
conditions which are essential for the “lawfulness”, in
Convention terms, of their deprivation of liberty. This
means that the competent court has to examine not only
compliance with the procedural requirements of
domestic law but also the reasonableness of the
suspicion underpinning the arrest and the legitimacy of
the purpose pursued by the arrest and the ensuing
detention (see Grauslys v. Lithuania, no. 36743/97,
§ 53, 10 October 2000). In order to satisfy the
requirements of Article 5 § 4 of the Convention, a
“review of the lawfulness of the applicant’s detention”
must comply with both the substantive and procedural
rules of the national legislation and moreover be
conducted in conformity with the aim of Article 5,
namely to protect the individual against arbitrariness
(see Keus v. the Netherlands, 25 October 1990, § 24,
Series A no. 185-C).

88. The existence of the remedy required by
Article 5 § 4 must be sufficiently certain, not only in
theory but also in practice, failing which it will lack the
accessibility and effectiveness required for the

87. Cyn otMeuaet, uto myHKT 4 craThtt 5 KoHBeHIIMN
JaeT apeCTOBAHHBIM WM 3aJepKaHHBIM JIHIAM

paBo Ha epecMoTp nponeccyajabHbIX u
MaTepHUAJIbHO-IIPABOBBLIX YCJIOBI/Iﬁ, KOTOpPbIC
HECO 6XOZ[I/IMLI I «3aKOHHOCTW» B TEpMHHAX

KonBeHiuyn ux IuiIeHUs cBOOOIBI. DTO O3HAYAET,
YTO KOMIIETEHTHBIH CyJ| JOJDKEH pacCMOTpPETb He
TOJIBKO COOJIOZICHNE TPOLECCYaTbHBIX TPEeOOBaHHIHA
BHYTPEHHETO 3aKOHOJATEIIbCTBA, HO U
000CHOBaHHOCTH IOJIO3PEHMS, JISKAIIETO B OCHOBE
apecTa, ¥ 3aKOHHOCTb LIeJIH, TIPeCciIelyeMOoil apecToM
U TIOCJIEAYIONINM COJIEPXKAHUEM I0J] CTpaXker (cM.
Grauslys v. Lithuania, Ne 36743/97, § 53,
10 oxtsbpst 2000 r.). [na  ynoBIEeTBOpEeHUS
TpeboBaHuii myHkra 4 cratem 5 KoHBeHunmn
«TIpoBepKa 3aKOHHOCTHU CO/ICPKAHUS 3asiBUTEIIS 1101
CTpaxen» JTOJDKHA COOTBETCTBOBATH Kak
MarepualibHbIM, TaK M IPOIECCYalbHbIM HOpMam
HAIIMOHAJIFHOTO 3aKOHOJATENbCTBA M, KPOME TOTO,
MIPOBOJIUTHECA B COOTBETCTBUH C ILIEJIBIO CTaThH 5, a
MMEHHO JUISI 3aIUTHl JIUIHOCTH OT IPOU3BONA (CM.
Keyc mporuB Hunmepnanmos, 25 oxta6ps 1990 r.,
§ 24, Cepust A, 1. 185 C).

88. CyiuecTBOBaHME CpEICTBA MPABOBOI 3alllUTHI,
TpeOyeMoro MyHKTOM 4 CTaTbd S5, JOJDKHO OBITH
JIOCTATOYHO OTPEICICHHBIM HE TOJIBKO B TCOPUH, HO
W Ha NPAKTHKE, B MPOTUBHOM Cllyyac OHO OyJIeT
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purposes of that

references). The accessibility of a

(see, mutatis mutandis,
no. 51564/99, §§ 46 and 55, ECHR 2002-1).

provision (see Hadi v. Croatia,
no. 42998/08, §41, 1 July 2010, with further
remedy
implies, inter alia, that the circumstances voluntarily
created by the authorities must be such as to afford
applicants a realistic possibility of using the remedy
Conka v. Belgium,

JUIICHO  JOCTymHOCTH U 3(ddeKkTuBHOCTH,
HEOOXOMUMBIX i1 IeJdedl 3TOro  IMOJIOKEHHUs
(cm. Hadi v. Croatia, Ne 42998/08, § 41, 1 urons
2010r., ¢  [OMOTHWTENHHBIMH  CCBUIKAMH).
JoctynHocTe  cpeAcTBa  IPAaBOBOM  3alLUTHI
MoJipa3yMeBacT, cpenu MpoyYero, 9TO
00CTOSTENIBLCTBA, JIOOPOBOJIHLHO CO3/IaHHBIE
BJIACTSIMM,  JOJDKHBI  OBITH  TAKUMM,  YTOOBI
MPEI0CTABUTH 3asBUTENISIM PEAIbHYI0 BO3MOXKHOCTh
HCIIOJIb30BaHUsI CPEACTBA MPABOBOI 3aIIUTHI (CM., C
cooTBeTCTBYIOmMUME H3MeHeHnsamu, Conka mpotus
Benbruu, Ne 51564/99, § § 46 u 55, ECITY 2002-1).

Ipunoscenue Ne 5. Tlocranosnenne ECITY ot 5 ¢eBpasisi 2013 roga mo aeay «byonor (Bubnov) nporus

Poccum», xanobda Ne 76317/11
URL.: https://hudoc.echr.coe.int/eng?i=001-116333

45. The State must ensure that a person is detained in
conditions which are compatible with respect for
human dignity, that the manner and method of the
execution of the measure of deprivation of liberty do
not subject him to distress or hardship of an intensity
exceeding the unavoidable level of suffering inherent
in detention and that, given the practical demands of
imprisonment, his health and well-being are
adequately secured (see Kudta v. Poland [GC],
no. 30210/96, §§ 92-94, ECHR 2000-XI, and Popov
v. Russia, no. 26853/04, § 208, 13 July 2006). In most
of the cases concerning the detention of persons who
were ill, the Court has examined whether or not the
applicant received adequate medical assistance in
prison. The Court reiterates in this regard that even
though Article 3 does not entitle a detainee to be
released “on compassionate grounds”, it has always
interpreted the requirement to secure the health and
well-being of detainees, among other things, as an
obligation on the part of the State to provide detainees
with the requisite medical assistance (see Kudta, cited
above, § 94; Kalashnikov v. Russia, no. 47095/99, §
95, ECHR 2002-VI; and Khudobin  v. Russia,
no. 59696/00, § 96, ECHR 2006-XI1 (extracts)).

46. The “adequacy” of medical assistance remains the
most difficult element to determine. The Court insists
that, in particular, authorities must ensure that
diagnosis and care are prompt and accurate
(see Hummatov v. Azerbaijan,
nos. 9852/03 and 13413/04, § 115, 29 November
2007; Melnik v. Ukraine, no. 72286/01, §§ 104-
106, 28 March 2006; Yevgeniy Alekseyenko, cited
above, §100; Gladkiy v. Russia, no.3242/03,
§ 84, 21 December 2010; Khatayev v. Russia,
no. 56994/09, § 85, 11 October 2011; and, mutatis
mutandis, Holomiov v. Moldova, no. 30649/05,

45. T'ocynapcTBO TOIKHO 00ECIIEUNTh, YTOOBI JIUIO
CONEepXKaIoCh  TOJ  CTpakell B YCIOBHSAX,
COBMECTHMBIX C  YBaXEGHHEM  YeIOBEYECKOTO
JOCTOWHCTBA, YTOOBI CIIOCOO M METOJ MCITONTHCHHUS
MepHl IJMIIEHUs CBOOOABI HE TMOJBEPrajldl €ro
CTpaJaHUSAM WM JIMIICHUSM, HHTCHCHBHOCTH
KOTOPBIX  MPEBBINIACT  HEM30CKHBI  yPOBCHb
CTpalaHuil, MPUCYIINX COAEPIKAHUIO N0 CTpaXKeH, 1
YTO,  YYHUThIBasS  MPAKTHYCCKHE  TpeOOBaHUs
TIODEMHOTO  3aK/IIOYEHHs, €ro  3JI0pOBbe U
Onaromnonydne TODKHBIM 00pa3oM 3aIllUIIEHB! (CM.
Kudta v. Poland [BIT], Ne 30210/96, §§ 92-94, ECITY
2000 r. -XI u Popov v. Russia, Ne 26853/04, § 208,
13 urons 2006 1.). B GonbIIMHCTBE JI€]1, KACAFOIIHXCS
CoIepKaHUsl TOH cTpaxed OonpHBIX Jsmn, Cyn
paccMaTpHBal BOIPOC O TOM, ITOJTydall JTH 3assBUTEINb
aJIeKBaTHYI0 MEIUIIMHCKYFO TTOMOIIh B TIopbMe. Cyn
TTOBTOPSIET B ATOH CBS3M, UTO, XOTS CTAaThs 3 HE JaeT

3aJiep)kaHHOMY TpaBa Ha OCBOOOXIECHHE  «H3
coobpakeHur COCTpalaHHsD, OH BCeraa
HHTEPIPETHPOBAT TpeboBaHue obecrieueHus

3/I0POBBSI U ONAronojy4dusi 3aJepiKaHHBIX, CPEIH
MPOYEero, Kak 00s3aTeNbCTBO Y4acTHE TOCy/1apCTBa B
OKa3aHUU 3ajJiep KaHHbIM HEOOXOANMOM
MenuuuHCcKoit momomm (cM. Kudla, ymomsiHyTOe
Beime, § 94; Kalashnikov v. Russia, Ne 47095/99,
§ 95, ECHR 2002-VI; u Khudobin v. Russia,
Ne 59696/00, § 96, ECHR 2006-XI1 (Bb1nepxkn)).

46. CaMBIM TPYIHBIM IJIsl ONIPENEIICHUS 3JICMEHTOM
OCTaeTCsl «aZEKBATHOCTH» MEIUIIMHCKON TTOMOIIIH.
Cyn HacTamBaeT Ha TOM, YTO, B YaCTHOCTH, BJIACTH
JOJDKHBI  00ECIIEUYNTh CBOCBPEMCHHYIO W TOYHYIO
JMUATHOCTHKY W OKazaHHWe momomy (cM. Hummatov
v. Azerbaijan, Ne 9852/03 u 13413/04, § 115,
29 Hos16pst 2007 r.; Melnik v. Ukraine, Ne 72286/01,
§§ 104-106, 28 wmapra 2006 r., Yevgeniy
Alekseyenko, ynomsiaytoe Bbime, § 100, Gladkiy v.
Russia, Ne 3242/03, § 84, 21 nexabps 2010 r.,
Khatayev v. Russia, Ne 56994/ 09, § 85, 11 okrsi0ps
2011 r. W, C COOTBETCTBYIOIIMMHU H3MCHCHUSIMH,
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§ 121, 7 November 2006), and that, where
necessitated by the nature of a medical condition,
supervision is regular and systematic and involves a
comprehensive  therapeutic  strategy  aimed
at adequately treating the detainee’s health problems
or preventing their aggravation (see Hummatov, cited
above, §§ 109, 114; Sarban v. Moldova, no. 3456/05,
§ 79, 4 October 2005; and Popov, cited above, § 211).

47. On the whole, the Court
reserves sufficient flexibility in defining the required
standard of health care, deciding it on a case-by-case
basis. That standard should be “compatible with the
human dignity” of a detainee, but should also take into
account “the practical demands of imprisonment”
(see Aleksanyan v. Russia, no.46468/06, § 140,
22 December 2008).

Holomiov v. Moldova, Ne 30649/05, § 121, 7 HosiOps
2006 r.) cucCTeMaTH4YeCKHMl ¥ BKIIOYAeT
KOMIUIEKCHYIO  TEpaleBTUYECKYl0  CTpaTeruio,
HAINpPAaBICHHYIO Ha aJIeKBaTHOE JICYCHUE MPOOIIEM CO
30POBBEM 3AKIIFOUEHHOTO I TPEIOTBPAIICHHE UX
oboctpenus (cM. Hummatov, ynmomMsHyTO€ BHIMIE,
§§ 109, 114; Sarban v. Moldova, Ne 3456/05, § 79,
4 oxts6ps 2005 r.; m Popov, ynmomsHyTOE BHIIIE,
§ 211).

47. B uenom Cyn ocraBisieT 3a cO00H TOCTATOYHYIO
TMOKOCTh B OIIPEACICHUH TpedyeMoro craHaapTa
MEJIMIIMHCKOTO 00CITYKMBaHUsI, pelasi ero B KaKa0M
KOHKPETHOM Cily4ae. DTOT CTaHAapT JOJDKEH OBITh
«COBMECTUM C  YEJIOBEYECKHM JIOCTOMHCTBOMY
3aJIep’)KaHHOT0, HO TaKXe JIOJDKEH YYHUTBIBATh
«TpaKTUYeCKUe TPeOOBaHMS JIMIICHUS CBOOOIBD)
(cm. Aleksanyan v. Russia, Ne 46468/06, § 140, 22
nexabps 2008 T.).

Ipunosicenue Ne 6. locranosienne ECITY ot 5 mapta 2013 roga mo aeay «I'waait Yernn (Giilay Cetin)

nporuB Typuun», xanooa Ne 44084/10
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100. La Cour rappelle que, selon sa jurisprudence,
pour tomber sous le coup de I’article 3 de la
Convention, un mauvais traitement doit atteindre un
minimum de gravité, dont ’appréciation est relative
par essence et dépend de I’ensemble des données de la
cause, notamment de la durée du traitement et de ses
effets physiques et mentaux, ainsi que, parfois, du
sexe, de 1’age et de I’état de santé de la victime (voir,
parmi beaucoup d’autres, Price ¢. Royaume-Uni, no
33394/96, § 24, CEDH 2001-VII, Pretty c.
Royaume-Uni, no 2346/02, § 52, CEDH 2002-I1I,
Kudta c. Pologne [GC], no 30210/96, § 91, CEDH
2000-XI, Mouisel c. France, no 67263/01, § 37,
CEDH 2002-1X, Naoumenko, précité, § 108, et
Arutyunyan c. Russie, no 48977/09, § 68, 10 janvier
2012.

101. Lorsqu’il s’agit en particulier de personnes
privées de liberté, ’article 3 impose a I’Etat
I’obligation positive de s’assurer qu’elles sont
détenues dans des conditions compatibles avec le
respect de la dignité humaine et que les modalités
d’exécution de la mesure ne les soumettent pas a une
détresse ou une épreuve d’une intensité qui excede le
niveau inévitable de souffrance inhérent a la
détention.

La souffrance due a une maladie qui survient
naturellement, qu’elle soit physique ou mentale, peut
en soi relever de I’article 3, si elle se trouve ou risque
de se trouver exacerbée par des conditions de

100. Cyx HamoMWHaeT, 4TO B COOTBETCTBHH C €r0
MpeleIeHTHOW MPaKTUKOW, YTOOBI MOAMAIATh MOJ
neiicteue  ctatbM 3 KoHBeHIMH, KECTOKOE
oOpanieHre JOJDKHO —JIOCTUraTh MHUHHUMAJbHOTO
YPOBHSL CEPbE3HOCTH, OLIEHKa KOTOpPOTO IO CBOEH
CYyTH SIBJISIETCSI OTHOCUTENILHOM M 3aBUCUT OT BCEX
JIAHHBIX ~ Jefla, BKJIKOYas  MNPOJOJDKUTENIBHOCTD
JedeHNssT W ero (u3WYecKHue W IICHXHYCCKHE
MOCJIEACTBUS, a TaKXKe, MHOIJAA, IOJ, BO3pPacT H
COCTOSIHHE 3JI0POBBS JKEPTBHI (CM., CpEIH TPOYETO,
Price v. the United Kingdom, Ne 33394/96, § 24,
ECITY 2001-VII, Pretty v. the United Kingdom, no
2346/02, § 52, Kudfa v. Poland [BIT], no 30210/96,
§ 91, Mouisel v. France, Ne 67263/01, § 37, ECITU
2002- IX, Naumenko, yromsinytoe Boimie, § 108, u
Arutyunyan v. Russia, Ne 48977/09, § 68, 10 suBaps
2012 .

101. B KOHKpETHOM cilyyae ¢ JIMLAMH, THIIEHHBIMU
cBOOOABI, CTaThst 3 HajaraeT Ha TOCYJapcTBO
MMO3UTHBHOE 005A3aTEJIbCTBO 00CCIICYUTh, UTOOBI OHU
COIEPKANUCh  IOA  CTpaked B YCIIOBUSX,
COBMECTHMBIX C  YBOXEHHEM  YEJIIOBEYECKOTO
JIOCTOMHCTBa, W  4YTOOBI  cI0co0,  KOTOPBIM
OCYIIECTBIISIETCS MEPa, He TTOABEPTall MX CTPaJaHIsIM
WIH  JUIICHUSM, HHTEHCHUBHOCTh KOTOPBIX
NPEBBIIAET HEM30EXKHBI YpPOBEHb CTpaJlaHui,
HNPUCYIIUX 3aAEPKAHUIO.

Crpananus, BBI3BAHHBIC €CTECTBCHHBIM
3a0oneBanneM, (QU3NIECCKUM WM TICUXHYECKUM,
MOTYT CaMu 1o cede MoAnaaarh noj| IeiCTBUe CTaThH
3, eclii OHH YCYTYOJISIFOTCS] WJIM MOTYT YCYTYOISIThCS
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détention dont les autorités peuvent étre tenues pour
responsables. La santé et le bien-étre du prisonnier
doivent étre assurés de maniére adéquate compte tenu
des exigences pratiques de I’emprisonnement,
notamment par 1’administration des soins médicaux
requis.

Ainsi, la détention d’une personne malade dans des
conditions matérielles et médicales inappropriées peut
en principe constituer un traitement contraire a
I’article 3 (voir, par exemple, Hiiseyin Yildirim,
précité, § 73, Tekin Yildiz, précité, §§ 70 et 71, Jalloh
c. Allemagne [GC], no 54810/00, § 68, CEDH
2006-1X, Mouisel, précité, § 40, Pretty, ibidem,
Gelfmann c. France, no 25875/03, § 50, 14 décembre
2004, Kudta, précité, § 94, Riviére c. France, no
33834/03, § 74, 11 juillet 2006, flhan c. Turquie [GC],
no 22277/93, § 87, CEDH 2000-VII, et Farbtuhs,
précité, § 51, et les références qui y figurent).

102. Certes, la Convention n’impose aucune «
obligation générale » de libérer un détenu pour raisons
de santé, méme s’il souffre d’une maladie
particulierement difficile & soigner. Il n’en demeure
pas moins qu’a cet égard, la Cour a toujours reconnu
la possibilité que, dans des conditions d’une
particuliére gravité, 1’on puisse se trouver en présence
de situations ou une bonne administration de la justice
pénale commande que soient prises des mesures de
nature humanitaire.

De fait, le tableau clinique d’un détenu est 1’un des
critéres au regard desquels on apprécie aujourd’hui
sous I’angle de I’article 3 dans les Etats membres du
Conseil de I’Europe, dont la Turquie, la capacité de
faire face a la détention (paragraphes 70-73 ci-dessus).
Il fait désormais partic des éléments a prendre en
compte dans les modalités d’exécution d’une peine
privative de liberté, notamment en ce qui concerne le
maintien en détention des personnes qui sont atteintes
d’une pathologie engageant le pronostic vital ou dont
I’état est durablement incompatible avec la vie
carcérale (voir, par exemple, Matencio c. France, no
58749/00, § 76, 15 janvier 2004, Sakkopoulos c.
Grece, no 61828/00, § 38, 15 janvier 2004, ainsi que
les arréts précités Hiiseyin Yildirim, § 74, Tekin
Yildiz, § 72, et Mouisel, §§ 43-44, et Farbtuhs, § 52,
avec les références qui y figurent).

103. A cet égard, la Cour rappelle que le niveau
d’exigence croissant en matiére de protection des
droits de I’homme et des libertés fondamentales
implique, parallelement et inéluctablement, une plus
grande fermeté dans I’appréciation des atteintes aux

YCIIOBUSIMU COJIepKaHHs IOJ CTpa)kel, 3a KOTOpbIe
BJIACTH MOTYT OBITh IIPUBJICUCHBI K OTBETCTBEHHOCTH.
310poBbE W ONAronoiy4re 3aKiIOYEHHOTO IOJIKHBI
Ha/JISKAIIUM 00pa3oM OO0ECIeYnBaThCS C Y4eTOM
NPaKTUYECKUX TPEeOOBaHUIT TFOPEMHOTO 3aKITIOYCHHS,

B YAaCTHOCTH IIyTeM OKa3aHUs HEOOXOAUMOH
MEIULIMHCKON TOMOIIIH.

Takum  oOpa3oMm, coaepkaHue OOJNBHOTO B
HECOOTBETCTBYIOIIHUX MaTepHalbHBIX u
MEIUIIMHCKUX YCIOBHUSIX MOMXET B IPHUHIIMIE

MpEeJICTaBIATh CO00M oOpaleHre, MPOTUBOpPEUAIIICE
cratbe 3 (cM., Hampumep, XyceitH WbLiasIpsim,
ynoMmsiHyToe  Bbime, § 73, Tekun ﬁb}nﬂbl?.,
ynoMmsiHyToe Bbimie, §§ 70 u 71, fnnox mnpotus
I'epmannu [BIT], Ne 54810/00, § 68, ECIIY 2006-1X,
Myuwuszensb, ynomsiHyToe Bbile, § 40, IIpertu, Tam xe,
I'enpdmann npotuB @panmmu, Ne 25875/03, § 50, 14
nexabps 2004, Kyama, ymomsiHyTOoe BBImE, § 94,
Pusbep nporuB ®panumm, Ne 33834/03, § 74, 11
utonsg 2006 r., Mnexan npotus Typrmu [BII], Ne,
YHOMSIHYTOE BBIIIE, § 51, U CCBUIKH B HEM).

102. Cnenyet npu3HaTh, uTo KOHBEHIUS HE Hanaraer
HHKaKOTO «OOIIero 00s3aTebcTBa» OCBOOOKAATH
3aKJTIOYEHHOTO 110 COCTOSHHIO 3/I0POBBS, JaXe €CIH
OH cTpajgaeT 3a0ojeBaHHEM, OCOOEHHO TPYAHO
MOJTAroNIMCs JiedeHnto. Pakt octaercs (pakToM: B
stom  otHomenmn Cyn  Bcerga — Ipu3HaBai
BO3MOXXHOCTBb TOTO, YTO HPH 0CO00 Cepbe3HBIX
00CTOSTENILCTBAX MOKHO OKa3aThCsi B CHUTyalllH, B
KOTOpOH Hajajexamee OTNpaBIeHHE YTOJIOBHOTO
NpaBoCy s TpeOyeT NPUHATHUS Mep TYMaHHUTAPHOTO
XapakTepa.

®DakTHYECKN KIMHUYECKash KapTHHA 3aJepKaHHOTO
SIBIISICTCSI OJTHUM U3 KPUTEPHEB, IO KOTOPOMY CETOTHS
OIICHUBAIOT C TOYKH 3PEHUS CTaThH 3 B TOCYIapCTBaX-
uyneHax Cosera EBpombl, B ToM uucine B Typuum,
BO3MOXKHOCTh 3anmepkanus (cMm. mm. 70-73 Beimre).
B Hacrosimee BpeMsi 3TO OAMH M3 DJIEMEHTOB,
KOTOPBI HEOOXOAMMO YYHTHIBATH MPHU UCTIOTHEHUH
HaKa3aHWsl B BUJE JTUIICHUS CBOOOBI, B YaCTHOCTH, B
OTHOILIEHUH JTaJIbHEUIIIET0 COJIep KaHUs 101 CTpaxei
JIML, CTpaJarolMX OMAacHOM AJis JKU3HU MAaTOJOruen
WIN Ybe COCTOSHHE HECOBMECTHMO C JIUIICHHEM
cBOOOBI (CM., HampuUMep, Aen0 MaTeHCHO MPOTHB
Opanmuu, Ne 58749/00, § 76, 15 suBaps 2004 r.,
Cakkormynoc npotuB ['perun, Ne 61828/00, § 38, 15
ssHBapst 2004 1., a TaKKe BBILICYIOMSIHYTHIE PEILICHUS
o aeny XyceiH ﬁblnﬂLIpLIM, § 74, Texun Ubinprs,
§ 72, u Mywucens, §§ 43-44 u Farbtuhs, § 52, co
CCBUIKAMH B HEM).

103. B cBs3u ¢ oM Cy 1 HAIIOMHUHAET, YTO PACTYIIHH
YpOBeHh TPeOOBaHMI K 3alllUTE ITIPaB UYEIOBEKA H
OCHOBHBIX CBOOOJI TTOJPa3yMEBAET, B TO e BPEMsl
Hen30eKHO, OOJIBIIYI0O  TBEPAOCTH B  OLICHKE




valeurs fondamentales des sociétés démocratiques
(Selmouni, précité, § 101).

HapYUICHII OCHOBHBIX [IEHHOCTEH TEMOKPATHICCKHX
ob6miecTs (Selmouni, ynoMsiHyToe Bbimre, § 101).

Ilpunoscenue No 7. locranosaenne ECIIY or 14 mapra 2013 ropna mo neay «CanaxoB m HcasimoBa
(Salakhov and Islyamova) mporus Ykpaunusl, skano6a Ne 28005/08

URL.: https://hudoc.echr.coe.int/eng?i=001-117134

180. All in all, even if some of the above-mentioned
deficiencies would not alone have been sufficient for
a finding of inadequate discharge by the State of its
positive obligation to protect the first applicant’s
health and life, the Court considers that their
coexistence and cumulative effect are more than
enough in this regard.

181. Whether or not the authorities’ efforts could in
principle have averted the fatal outcome in the present
case is not decisive for this conclusion. What matters
for the Court is whether they did everything
reasonably possible in the circumstances, in good faith
and in a timely manner, to try to save the first
applicant’s life (see, mutatis mutandis, Makharadze
and Sikharulidze v. Georgia, cited above, § 74).

180. B nemom, Jaxe €cld HEKOTOpblE U3
BBILICYTOMSHYTHIX HEJOCTATKOB CaMu IO cede He
OpiM OBl JOCTATOYHBIMH  JUII  BBIBOJA O
HEHA/JIe)KAIIEM BBIMOIHEHUH TOCY/IapCTBOM CBOETO
MO3UTHBHOTO 00S3aTENBLCTBA TI0 3AIUTE 3I0POBbS U
JKU3HH TIepBoro 3asButess, Cya cyWTaeT, 4To HX
COCYIIECTBOBAHUS U KyMYJISITUBHOTO () eKTa B 3TOM
OTHOILIEHHH 0O0JIEE YEM JJOCTATOYHO.

181. Mornu 1M yCWIMSA BJIACTCH B MPHHIIUIC
NpPEIOTBPATUTh (haTalbHBIA HMCXOJ B HACTOSIIEM
JieNie, He UMEET PEeIIAONIero 3HAYCHUS I 3TOTO
BeiBoza. [ Cyzma BaXkHO TO, cIenaid JIH OHH BCE
pasyMHO BO3MOXXHOE B [AHHBIX OOCTOSTENbCTBAX,
JIOOPOCOBECTHO M CBOSBPEMEHHO, YTOOBI MOMBITATHCS
CHacTH KM3Hb MEpBOro  3asBuTess (CM., C
cooTBeTcTBYIOIIMME n3MeHenusimu, Makharadze and
Sikharulidze v. Georgia, ynomsinytoe Bbitiie, § 74).

Ilpunoscenue Ne 8. Ilocranosienne ECIIY ot 11
npotus Utamuu (Ne 2)», sxano6a Ne 7509/08

URL: https://hudoc.echr.coe.int/eng?i=001-140772

(deBpaas 2014 roga mo neny «Kourpama (Contrada)

77. S’agissant en particulier de personnes privées de
liberté, I’article 3 impose a 1’Etat 1’obligation positive
de s’assurer que tout prisonnier est détenu dans des
conditions compatibles avec le respect de la dignité
humaine, que les modalités d’exécution de la mesure
ne soumettent pas 1’intéressé a une détresse ou une
épreuve d’une intensité qui exceéde le niveau
inévitable de souffrance inhérent a la détention et que,
eu ¢égard aux  exigences pratiques de
emprisonnement, la sant¢ et le bien-étre du
prisonnier sont assurés de maniére adéquate,
notamment par 1’administration des soins médicaux
requis (Kudta c. Pologne [GC], no 30210/96, § 94,
CEDH 2000-X1, et Riviere c. France, no 33834/03, §
62, 11 juillet 2006). Ainsi, le manque de soins
médicaux appropriés, et, plus généralement, la
détention d’une personne malade dans des conditions
inadéquates, peut en principe constituer un traitement
contraire a Darticle 3 (voir, par exemple, ilhan c.
Turquie [GC], no 22277/93, § 87, CEDH 2000-VI1I, et
Gennadi Naumenko précité, § 112).

77. Yo xacaercs Jull, JINIIEHHBIX CBOOO/BI, CTaThs 3
HaJIaraeT Ha TOCYAapCTBO MO3UTUBHOE 0053aTEILCTBO
obecneunTh, 9TOOBI BCe 3aKIIIOUEHHBIE COJIEPIKATHCH
noJ cTpaxeid B YCIOBHUSX, COBMECTHUMBIX C
YBOXEHHEM YEIIOBEUECKOTO JOCTOWHCTBA, YTOOBI
YCIIOBHS ~ WCIIONHEHHWS MEphl HE  IOABEPraid
3aWHTEPECOBAaHHOE JIAIIO CTpaIaHUsIM 381071
JUIICHUSM, WHTEHCHBHOCTh KOTOPBIX TPEBBIMIACT
HEM30CXKHBII  YPOBCHb  CTPajaHWi, MPHCYIIUX
COJICPIKAHUIO TIOJ CTPaXKEH, U KOTOPBIE, TPUHUMAST BO
BHHUMaHUC HpaKTH‘{eCKI/Ie Tpe6OBaHI/Iﬂ T}OpeMHOFO

3aKITIOYCHHS, obecreunBarOT aJIeKBaTHOE
obecrieueHne 310POBBS u Guraromnomydns
3aKJIFOYCHHOTO, B YAaCTHOCTH, ITyT€M OKa3aHUs
HeoOxomumon  meawnmHcko —momomu  (Kynmma

npotuB [lomemm [BIT], Ne 30210/96, § 94, ECITY
2000-XI, u Pussep nporus ®dpanunu, Ne 33834/03,
§ 62, 11 nrons 2006 r.). Takum 0Opa3om, OTCYTCTBHE
HaJUIeKallell MeIWIMHCKON oMol Hu, B 0Ooiee
obmem  cMmbicie, coJepkaHHe  OOJBHOTO B
HEaJlcKBaTHBIX YCIIOBHSX, B IPUHIUIE MOXKET
MIPENCTaBIATh CO0OM OOpalieHune, MpoTHBOpeUaIIee
cratbe 3 (cMm., Hampmmep, 1lhan v. Turkey [BII],
Ne 22277). /93, § 87, ECHR 2000-VII, u I'ennaanit
Haymenko, ynoMsHy ThIH BhIIIE, § 112).



https://hudoc.echr.coe.int/eng?i=001-117134
https://hudoc.echr.coe.int/eng?i=001-140772

78. La Cour doit tenir compte, notamment, de trois
¢léments afin d’examiner la compatibilité d’un état de
santé préoccupant avec le maintien en détention du
requérant, a savoir : a) la condition du détenu, b) la
qualit¢ des soins dispensés et c) I’opportunité de
maintenir la détention au vu de 1’état de santé du
requérant (voir Farbtuhs c. Lettonie, no 4672/02, § 53,
2 décembre 2004, et Sakkopoulos c. Gréce, no
61828/00, § 39, 15 janvier 2004).

b. Application de ces principes au cas d’espéce

79. Dans la présente affaire se posent la question de
la compatibilité de I’état de santé du requérant avec
son maintien en détention et celle de savoir si cette
situation atteint un niveau suffisant de gravité pour
entrer dans le champ d’application de ’article 3 de la
Convention.

80. La Cour note tout d’abord qu’il ne fait pas de
doute que le requérant était affecté par plusieurs
pathologies graves et complexes (voir paragraphes 33,
36, 38 et 51 ci-dessus).

81. Elle reléve ensuite que le requérant a introduit une
premiére demande afin d’obtenir la suspension de
I’exécution de sa peine ou sa détention a domicile le
24 octobre 2007. Sept autres demandes suivirent ; tout
comme la premicére, elles furent a chaque fois rejetées.
Ce n’est que le 24 juillet 2008 que le tribunal de
I’application des peines accorda au requérant la
détention au domicile.

82. La Cour reléve que, au cours de la procédure, dix
rapports ou certificats médicaux, rédigés par des
médecins désignés par le requérant aussi bien que par
des praticiens du centre sanitaire de 1’établissement
pénitentiaire ou le requérant était détenu, ont été
déposés devant les instances compétentes. Ces
documents concluaient, de maniére constante et
univoque, a l’incompatibilit¢ de 1’état de santé du
requérant avec le régime de détention auquel il était
soumis.

83. Tout en prenant note du fait que le requérant a
finalement obtenu le régime de la détention a domicile
en 2008, la Cour reléve que celle-ci n’a été octroyée
que neuf mois aprés sa premiére demande.

84. La Cour note en outre que les conclusions des
autorités internes selon lesquelles les pathologies du

78. Cyn noJpkeH NpUHATH BO BHUMaHUE, B YaCTHOCTH,
Tpu (¢akTopa, 4UYTOOBI W3YyYUTh COBMECTHMOCTH
COCTOSIHASL ~ 3[0POBbSI  C  IPOJOIDKAIOIIUMCS
COJICpIKaHHUEeM 3asBUTENsI O/ CTpakeil, a MMEHHO:
(a) cocTossHME  3aKirOYeHHOTO, (0)  KauyecTBO
OKa3aHHON momomm W (C) 1enecooOpa3HOCTh
MPOJIOIDKCHUST COMIEPIKAHHS IO CTPAKEH C yueToM
COCTOSIHMSL 3J0poBbst 3asBuTens (cM. DapOrTyxc
npotuB Jlateuu, Ne 4672/02, § 53, 2 nexadps 2004 r.,
n Cakkomynoc rpotus ['pennn, Ne 61828/00, § 39, 15
sHBaps 2004 1.).

b. HpI/IMeHeHI/Ie OTUX MMPUHIUIIOB B HACTOAIIEM ACJIC

79. B mHacTosmieM Jeje€ BO3HHMKAeT BOIPOC O
COBMECTHUMOCTH COCTOSIHHS 3I0POBBS 3aSBUTEIIS C €TO
MIPOIOJDKAOIINMCS COACPIKAaHUEM TIOJ CTpakel U o
TOM, JOCTHTAaeT JIM 3Ta CUTyallUs JOCTaTOYHOTO
YPOBHS  CEphE3HOCTH, 4YTOOBI TOAMANATH IIOX
nercTBre ctatbi 3 KoHBEHIINH.

80. Ilpexxae Bcero Cyn OTMEUaeT, YTO HET HUKAKHUX
COMHEHHMM B TOM, 4YTO 3asBHTENb CTpajal
HECKOJIBKIMHU Cepbe3HBIMU " CJI0>KHBIMHU
MaTOJNIOTUAMH (CM. ITyHKTHI 33, 36, 38 u 51 BhIIIE).

81. 3atrem Cyn ormeuaeT, 4TO 3asfBUTENh MOIAJ
nepBoe XOJaTalCTBO 0 MIPUOCTAHOBIICHUU
WCTIOJIHEHUS TIPUTOBOpA W €ro JOMAIITHEM apecTe
24 okrsa0ps 2007 1. 3aTeM MOCIEeIOBaIH €Il CeMb
XOJIaTaliCTB; KaK M MEpBbIi, OHU KaXAbIA pa3
orBepranuck. Jlump 24 wrons 2008 1. cyn mo
WCIIOJTHEHUIO TPUTOBOpPA TPEJOCTABUI 3asBUTEIIO
JIOMAIlIHUH apecT.

82. Cynm orMmeuaer, 4YTO B XOJie CyAeOHOro
pazbuparenbcTBa B KOMIIETCHTHBIE OPTaHbI OBLIH
MPEACTABJICHBI JCCATh MCEIUIIMHCKUX 3aKITFOYCHUH
I CIIPaBOK, COCTaBIICHHBIX BpadaMmu,
Ha3HaYE€HHBIMHU 3asBUTETIEM, a TaKKe
MPaKTUKYIOIUMHU BpadyaMH N3 MEJUIIMHCKOTO ITYHKTA
MEHUTEHIMApPHOTO YUPEXIEeHUs, TJe COAepKalcs
3asBUTENb. B 3THX NOKyMEHTax IOCIIE0BATENLHO U
HEJIBYCMBICJICHHO JIeJlaeTCsl BBIBOA O TOM, 4TO
COCTOSHHE 3I0pPOBBS 3asBUTENS HECOBMECTUMO C
PEKHMOM COJIEpXKAHUSI TI0JI CTpa)kel, KOTOPOMY OH
HO/IBEPTaJICS.

83. Otmeuas, 4TO 3asiBUTENb, HAKOHEL, IOJY4HI
nqomariHuit apect B 2008 rogy, Cya oTMedaeT, 4To oH
ObUT NPEeNOCTaBJIEH TOJBKO 4epe3 JIEBSTh MECSILEB
IOCJIE €0 MEPBOii IPOCKOBI.

84. [Jlanee Cynm  oTMeuyaeT, UTO  BBIBOABI
HAIIMOHAJIPHBIX BJACTEd O TOM, 4YTO MATOJIOTHH




requérant n’étaient, d’une part, pas graves (voir la
décision du juge d’application des peines du 12
décembre 2007) et, d’autre part, pas « impossible[s]
ou extrémement difficile[s] » a traiter en prison (voir
les décisions du juge du 28 décembre 2007 et du 7
janvier 2008) semblent étre sujettes a caution, compte
tenu notamment des résultats des examens médicaux
auquel le requérant a été soumis a maintes reprises.

85. La Cour en conclut que, au vu du contenu des
certificats médicaux dont les autorités disposaient, du
temps s’étant écoulé avant 1’obtention de la détention
a domicile et des motifs des décisions de rejet des
demandes introduites par le requérant, le maintien en
détention de ce dernier était incompatible avec
I’interdiction des traitements inhumains et dégradants
établie par ’article 3 de la Convention (voir Farbtuhs,
précité, §§ 55-61 ; Paladi c. Moldova [GC], no
39806/05, §§ 71-72, 10 mars 2009 ; Scoppolac. Italie,
no 50550/06, §§ 45-52, 10 juin 2008 et Cara-Damiani
c. ltalie, no 2447/05, §§ 69-78, 7 février 2012).
Partant, il y a eu violation de larticle 3 de la
Convention.

3asBUTENS OBLIM, BO-TIEPBBIX, HECEPHE3HBIMH (CM.
MOCTaHOBJIEHHE CY/IbH I10 HCIIOJIHEHHIO ITPUTOBOPa OT
12 nmexabps 2007 1.) M, BO-BTOpPBIX, C APYroi
CTOPOHBI, HE OBUIM  «HEBO3MOXHBIMH  WJIH
Ype3BbYaHO TPYAHBIMK» [UIS JICYCHHS B TIOPHME
(cMm. pemenus cymeu oT 28 gexabps 2007 1. m
7 saBaps 2008 T1.) KaxyTcs COMHHUTEIBHBIMH, B
YaCTHOCTH, C YYETOM pEe3yJIbTaTOB MEIULUHCKUX
OCMOTPOB, KOTOPHIM  3asBUTENb HEOJHOKPATHO
HIO/IBEPTaJICS .

85. U3 storo Cyn aenaet BBIBOJ, YTO, MPUHUMAS BO
BHUMAHHEC COJICPKaHUEC MEUIMHCKUX CIIPABOK,
MUMEIOIINXCSl Y BJACTEH, BpeMs, MpPOIIEANIee JI0
MPEIOCTABICHUST JOMANIHET0 apecta, W MPUYHHBI
pelieHui#t 00 OTKIOHEHHH JKalo0, [MOJAHHBIX
3asBUTENIEM, €ro MPOAOJDKEHHE COJACPKAHUS IO/
CTpaKkeif  HECOBMECTHMO €  3alpeToM  Ha
OecuenoBeYyHOE WM YHHXKAIOIIEE  JOCTOMHCTBO
obpalieHre, ycTaHOBJIEHHBIM cTaThedl 3 KoHBeHIMH
(cm. memo Farbtuhs, ynomsinyroe Boimie, §§ 55-61;
[Manaau npotus Mommoss! [BI1], Ne 39806/05, §§ 71-
72, 10 mapta 2009 r.; Ckomnmouna npotuB Mramuu, No
50550/06, §§ 45-52, 10 wurons 2008 r. u Kapa-
Jamuanu mpotu Utamum, Ne 2447/05, §§ 6978,
7 ¢eBpanst 2012 r.) . COOTBETCTBEHHO, HMEIIO MECTO
HapyuieHue ctaTtbu 3 KoHBeHIMH.

IIpunoscenue Ne 9. IlocranoBnenue ECITY ot 23 urons 2015 roga no aeny «Iarpanun (Patranin) nporus

Poccuu, :xamo6a Ne 12983/14
URL.: https://hudoc.echr.coe.int/eng?i=001-156251

84. Where the fundamental right to protection against
torture and inhuman and degrading treatment is
concerned, the preventive and compensatory remedies
have to be complementary in order to be considered
effective. The existence of a preventive remedy is
indispensable for the effective protection of
individuals against the kind of treatment prohibited by
Article 3 of the Convention. Indeed, the particular
importance attached by the Convention to that
provision requires, in the Court’s view, that the States
Parties establish, over and above a compensatory
remedy, an effective mechanism in order to put an end
to any such treatment rapidly. Had it been otherwise,
the prospect of future compensation would
have legitimised particularly severe suffering in
breach of this core provision of the Convention
(see Vladimir Romanov v. Russia, no. 41461/02, § 78,
24 July 2008).

85. Turning to the facts of the present case, the
Court notes the Government’s argument that the
applicant did not attempt to make use of any avenues
for exhausting remedies whereas the documents
produced by the applicant show that on numerous
occasions he and his wife drew the attention of the

84. Koraa peus uzmet 00 OCHOBHOM IIpaBe Ha 3aLIUTY
OT MBITOK M OECYEeIOBEYHOTO M YHIKAIOIIETo
JIOCTOMHCTBO  OOpaIlleHusi,  I[PEBEHTHUBHBIE |
KOMIICHCAI[MOHHbIE CPEJICTBA IPABOBOM  3al[UTHI
JIOJDKHBI JIOMONHATH JAPYT APYyTa, YTOOBI CUHUTATHCA
s dexTuBHbIME. Hanmuune cpencTB IpeBEeHTHUBHOMH
3aIUTHI HE0OXO0IUMO JUTs 3(PPEKTUBHON 3aIUTHI JIHIT
oT  oOpamieHus, 3alpelieHHOro  cTaTtbei 3
KouBeHnuu. JleHCTBUTENBHO, 0c00as BaKHOCTb,
npugaBaeMass KoHBeHIMEH 3TOMy IOJ0XKEHUIO,
Tpebyer, mo MHenuto Cypa, 4TOOBI TrOCyAapcTBa-
Y4aCTHUKH YCTAaHOBWJIN IOMHMO KOMIIEHCAIIHOHHBIX
CpPEZCTB IIPaBOBOI 3aINTHI (P PEKTUBHBIN MEXaHU3M
Ui OBICTPOTO  TPEKpaIIeHUs JIF00Oro  TaKoro
oOpamerns. B mpoTWBHOM ciydae IepCreKTHBa
Oynymeld KOMIIEHCAIMM Y3aKOoHWJa OBl OCOOCHHO
TSDKEIIbIe CTPAJAaHUs B HApYIIEHUE 3TOTO KIIIOYEBOTO
nonoxenns KouBenmmu (cMm. Bmagmmmp Pomanos
npotuB Poccun, Ne 41461/02, § 78, 24 utons 2008 1.).

85. Obpamascy k ¢akram Hacrosimiero nena, Cyx
oTMedaeT 1oBoA Biactei Poccuiickoit denepanuu o
TOM, YTO 3asBUTEJIb HE TBITAJICS UCII0JIb30BaTh KaKue-
b0 cpencTBa ISl MCUEPHAaHUsl CPEACTB NMPABOBOU
3alUThl, TOrJA KakK MpPEICTaBICHHBIE 3asBUTEIIEM
JOKYMEHTBl TOKa3blBalOT, YTO OH M €ro JKEHa
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penitentiary authorities, prosecutors and courts to the
applicant’s state of health.

86. However, the Court observes that its task in the
present case is to examine the effectiveness
of the various domestic remedies suggested by the
Russian Government, and not merely to determine
whether the applicant made his grievances sufficiently
known to the Russian authorities. In this connection,
the Court reiterates that it has on many occasions
examined the effectiveness of the domestic remedies
suggested by the Government in cases of applicants
complaining of ongoing inadequate medical
treatment, such as in the present case. It found, in
particular, that in deciding on a complaint concerning
breaches of domestic regulations governing the
provision of medical care to detainees, the prison
authorities would not have a sufficiently independent
standpoint to satisfy the requirements of Article 35 of
the Convention (see Koryak v. Russia, no. 24677/10,
§ 79, 13 November 2012, and Dirdizov v. Russia,
no. 41461/10, § 75, 27 November 2012). The Court
also stressed that even though review by a supervising
prosecutor plays an important part in securing
appropriate medical care in detention, a complaint to
the supervising prosecutor falls short of the
requirements of an effective remedy, because of the
procedural shortcomings that have been previously
identified in the Court’s case-law (see Koryak, § 80-
81, cited above). Having assessed a civil claim for
compensation under the tort provisions of the Civil
Code, the Court considered that such a claim could not
offer an applicant any other redress than a purely
compensatory award, and could not put an end to a
situation where there is an ongoing violation, such as
inadequate medical care (see Reshetnyak v. Russia,
no. 56027/10, §§ 65-73, 8 January 2013). Moreover,
the Court found that such aremedy did not offer
reasonable prospects of success, in particular because
the award was conditional on the establishment of
fault on the part of the authorities, which was
extremely improbable in a situation where domestic
legal norms prescribed the application of a certain
measure, for instance certain conditions of
detention or level of medical treatment (see A.B. v.
Russia, no. 1439/06, § 96, 14 October 2010).

HEOJHOKPATHO MIpPUBJIEKAIN BHUMaHHE
MEHUTEHIIMaPHBIX BJIACTeH, MPOKYpaTyphl U CY/IOB K
COCTOSIHUIO 37I0POBBS 3asIBUTEIIS.

86. Tem He meHee, Cy OTMEYaeT, UTO €ro 3aaadyeii B
HACTOSIIIEM JIeTIe SIBIIsIETCS MpoBepKa 3P PpeKTHBHOCTH
Pa3IUYHBIX BHYTPEHHUX CPEACTB MPABOBOH 3alHUTHI,
npennoxkeHHslx  IIpaBurensctBoM — Poccuiickoit
@Qenepanuy, a HE MPOCTO OIPENCICHHE TOTO,
JIOCTaTOYHO JIN 3asSBUTEITH COOOIIIII O CBOMX XKallo0ax
poccuiickuM BiacTaM. B a1oil ces3u Cyn moBTopsier,
YTO OH HEOJJHOKPATHO paccMaTpuBa 3pQeKTHBHOCTh
BHYTPHUTOCYJapCTBEHHBIX Cpe/CTB MIPaBOBO
3aIlIUThI, TPEIUIOKeHHBIX [IpaBUTENBLCTBOM B Jenax
3asBUTENEH, JKANyIOIIMXCS Ha MpoJoJDKarolieecs
HeaJeKBaTHOe  JIedeHHe, Kak, Hamlpumep, B
HacTosimeM zene. OH yCTaHOBHII, B YaCTHOCTH, UTO
NPU TIPUHSATHU PELICHHUS IO kKajgobe O HapyIleHWH
BHYTPUTOCYJapCTBEHHBIX IPABWJI, PETYIUPYIOIINX
OKa3aHHE MEAMIMHCKONH IIOMOIIM 3aKIIOYCHHBIM,
TIOpEMHasi aJMHUHHUCTpanus He OyZeT HMeThb
JIOCTaTOYHO HE3aBHCUMOM TOYKH 3pEHUs,, 4TOOBI
YIOBJICTBOPUTH TpeOoBaHus crathl 35 KoHBeHIMHU
(cm. Koryak v. Russia, Ne 24677/10, § 79, 13 HostOps
2012 r., u Dirdizov v. Russia, Ne 41461/10, § 75,
27 Hosi06pst 2012 r.). Cya Tarke MOAYEPKHYII, YTO,
HECMOTpPs Ha TO, YTO IIpOBEpKa HaJA3MParOIUM
MPOKYPOPOM HIpAeT BaKHYIO POJb B OOECIICUeHHH
HaJUIeKallell MEIUIMHCKOH IOMOIIM B MecTax
COJIeprKaHus MO CTpakeH, kanoba Hal3HparoIeMy
NPOKYpOpy  HE  COOTBETCTBYET  TPEeOOBaHMAM
3¢ EeKTUBHOTO CpE/ICTBa IMPABOBOHM 3aIUTHI H3-32
MpoLeCCyalbHBIX ~ HEJOCTATKOB, KOTOpBIE OBUIN
BBISIBJICHBI paHee. B TpereaeHTHoW mpaktuke Cyna
(cm. Koryak, § 80-81, ynmomsinytoe Bbitie). OueHUB
IrpaXJaHCKMH HWCK O BO3MeEIIeHHH ymepba B
COOTBCTCTBUU C JCIINKTHBIMHA ITOJIOKECHUSIMHU
I'paxxnanckoro xonexca, CyJ cuel, 4To Takoi HCK He
MOXKECT MPCATIOKUTH 3asIBUTCIIIO UHOT'O BO3MEIICHMA,
KpOME YHCTO KOMIIEHCAIIMOHHOTO MPHUCYXKACHUS, W
HE MOXET IOJIOXKUTh KOHEI] CUTyalluH, KOrja nMeeT
MECTO IPOJOJDKAIOIINECs] HapyIIeHHs, TaKue Kak
HEeHaJIeXkKallee MEAMIIMHCKOE OO0CIyXHMBaHUE (CM.
Reshetnyak v. Russia, Ne 56027/10, §§ 65-73,
8 suBapst 2013 r.). Bonee Toro, Cyn mnpumen K
BBIBOJY, YTO TAaKO€ CPEIACTBO HpaBOBOﬁ 3alIUThI HE
JaBaJI0 Pa3yMHBIX INAHCOB Ha YCIIEX, B YaCTHOCTHU
MOTOMY, YTO apOMTpPaKHOE pPEIICHWE 3aBHCENI0 OT
YCTaHOBJICHHUSA BUHBI CO CTOPOHBI BHaCTeﬁ, 4TO OBLIO

KpallHE  MAaJOBEpOSITHO B  CUTyaluH, Korua
HAllMOHAJIbHBIE IIPABOBbIE HOPMBI IIPEANUCHIBAIU
NPUMEHEHHUE ONpEAEICHHOM Mephl, Hampumep,

OTIPENICIICHHBIX YCIIOBHU COAEPIKAaHUS IMOJ CTpakei
WIA YPOBHS MEIUIIMHCKOTO OOCITy>KUBaHHS (CM.
A.B. v. Russia, Ne 1439/06, § 96, 14 okts16pst 2010 1.).
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IIpunoscenue Ne 10. ocranosiaenne ECITY ot 11 deBpassi 2016 roaa no aeay «Kapnouienko (Karpylenko)

NPOTHB YKPauHbI, kajoda Ne 15509/12
URL.: https://hudoc.echr.coe.int/eng?i=001-160431

81. Turning to the present case, the Court notes that
the applicant’s son died on 7 November 2011 of a
number of HIV-related illnesses, while in custody and
having been under the authorities’ control since 26
December 2009. In order to establish whether or not
the respondent State complied with its obligation to
protect life under Article 2 of the Convention, the
Court must examine whether the relevant domestic
authorities did everything reasonably possible, in
good faith and in a timely manner, to try to avert the
fatal outcome. Whether or not the authorities’ efforts
could in principle have averted it is not decisive when
examining the discharge by the State of its positive
obligation to protect the applicant’s son’s health and
life (see Salakhov and Islyamova v. Ukraine, no.
28005/08, § 180, 14 March 2013).

81. BosBpamasce k Hactosmemy neny, Cyx
OTMEYAET, YTO CHIH 3asABUTCIBHHIBI CKOHYAJICA
7 HOs16ps 2011 1. OT psima 3a00IeBaHUM, CBA3aHHBIX C
BHY, Bo Bpems coaepkaHHUS IOJ CTpaxked H
HaXOXKICHUS TOJ] KOHTPOJIEM BiacTeil ¢ 26 mekadps
2009 r. YToOBI YCTaHOBUTD, NEHCTBUTEIHHO JTH HIH
HE  BBIIOJHWIO  TOCYAapCTBO-OTBETYHK  CBOE
00513aTENBCTBO 10 3aIUTE )KU3HH B COOTBETCTBUH CO
cratbeil 2 KonmBennuu, Cyza JOMKEH IPOBEPUTH,
CAeNalyd JIM COOTBETCTBYIOIIME HAIMOHAJIbHBIC
OpraHbl Bce pa3yMHO BO3MOXKHOE, JOOPOCOBECTHO U
CBOCBPCMCHHO, ‘-ITO6I)I MOMBITATECA MPEAOTBPATUTH
CMEPTENbHBIN UCX0. MOTIIN JI B IPUHIIAIE YCHITHS
BJIaCTEH IPENOTBPATHThH 3TO, HE UMEET PEINArOIeTo
3HAQUeHHMsI TPU  PACCMOTPEHHH  BBINOJIHEHHSA
TOCYZapCTBOM CBOETO TO3HUTHBHOTO 0053aTEIbCTBA
IO 3aIINUTE 3I0POBHS U KU3HU ChIHA 3aSBUTEIIbHHIIBI
(cm.  Salakhov and  Islyamova v. Ukraine,
Ne 28005/08, § 180, 14 mapta 2013 1.).

Ipunoscenue Ne 11. Mocranosienne ECITY ot 21 urons 2016 roxa mo neny «Bacennn (Vasenin) nporus

Poccun, xanoda Ne 48023/06
URL.: https://hudoc.echr.coe.int/eng?i=001-163805

92. The State must ensure that a person is detained in
conditions which are compatible with respect for
human dignity, that the manner and method of the
execution of the measure of deprivation of liberty do
not subject him or her to distress or hardship of an
intensity exceeding the unavoidable level of suffering
inherent in detention and that, given the practical
demands of imprisonment, his health and well-being
are adequately secured (see Kudta v. Poland [GC],
no. 30210/96, §§ 92-94, ECHR 2000-XI, and Popov
v. Russia, no. 26853/04, § 208, 13 July 2006). In most
cases concerning the detention of sick people, the
Court has examined whether or not the applicant
received adequate medical care in prison. The Court
reiterates in this regard that even though Article 3 does
not entitle a detainee to be released “on compassionate
grounds”, it has always interpreted the requirement to
assure the health and well-being of detainees as an
obligation on the part of the State to provide them with
the requisite medical assistance (see Kudta, cited
above, § 94; Khudobin v. Russia, no. 59696/00, § 96,
ECHR  2006-XIlI  (extracts); and Kalashnikov
v. Russia, no. 47095/99, § 95, ECHR 2002-V1).

93. The “adequacy” of medical assistance remains the
most difficult element to determine. The Court insists,
in particular, that authorities must ensure that

92. TocynapcTBO IOSDKHO TapaHTHPOBATh, YTO JIMIO
COJICPXKUTCS [OJ] CTPAXKEH B YCIOBHUSX, COBMECTHMBIX
C €ro YeJIOBEYECCKUM JOCTOMHCTBOM, U YTO METOA U
CHOCOOBI MCTIONTHEHHS MEpHI JIHIICHUS CBOOOIBI HE
MMOJIBEPTAlOT JIMIIO CTPAJaHWsAM W TATOTaM TaKOW
CTETICHH, YTO OHU MPEBHIIAIOT HEM30EKHYIO CTETICHb
CTpaJlaHUH, IPUCYIINX COACPIKAHUIO O] CTpaKeH, u
YTO OXpaHa 3JI0pOBbS U ONArOMONydds JIHIA
HajmexkamuM obdpasom obecneunBaercs (cm. Kudta
v. Poland [BII], Ne 30210/96, §§92-94, ECITY
2000-XI; Popov V. Russia, Ne26853/04, § 208,
13 uromst 2006 r.). B GOIBIIMHCTBE A€, KACABIIUXCS
COACPKAHUA 11O CTpa)KeI\/’I JIM, UMEBIIMNX Pa3INIHbIC
3aboneBanus, Cyj paccMaTpuBall BOIPOC O TOM,
MOJTyYasl JIM 3asBUTEIh HAIJICKAILY0 MEIUITMHCKYIO
MOMOILb B IEPUO HAXO0XKJIEHUS 101 cTpaxeil. B aToi
cBsi3u Cyn HallOMHHAET, YTO XOTS CTaThs3 He
TpeOyeT 0CBOOOKICHHSI 3aKITFOYCHHOIO U3 YYBCTBA
COCTpaJaHus», OH BCEr/Ja TOJKOBal TpeOOBaHHE
OXPAaHATh 30POBHE U OJIATOMOIYYHE 3AKITFOUYCHHBIX
KaKk  00s3aTeIhCTBO  TrocyJapcTBa  00ECIEYHTh
3aKIIFOYECHHBIM OKa3aHHUe HEOOXO0IUMOM
MeauuHckor momormu (cMm. Kudia v. Poland, § 94;
Khudobin v. Russia, Ne 59696/00, § 96, ECITY 2006-
XII  (ussneuenms); Kalashnikov v. Russia,
Ne 47095/99, § 95, ECITU 2002-VI).

93. BOHpOC «KadycCcTBa» Me[[HHHHCKOﬁ oMo
ocTaeTcss Haumboliee CIOXKHBEIM — aCIEKTOM JJ1A
OIPCACIICHUSA. Cyl[, B 4YaCTHOCTH, HaCTamBacT Ha
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diagnosis and care are prompt and accurate (see
Khatayev v. Russia, no. 56994/09, § 85, 11 October

2011; Yevgeniy Alekseyenko, cited above,
§ 100; Gladkiy v. Russia, no.3242/03, § 84,
21 December 2010; Hummatov v. Azerbaijan,

nos. 9852/03 and 13413/04, § 115, 29 November
2007; Melnik v. Ukraine, no. 72286/01, §§ 104-106,
28 March 2006; and, mutatis mutandis, Holomiov v.
Moldova, no. 30649/05, § 121, 7 November 2006)
and that — where necessitated by the nature of a
medical condition — supervision is regular and
systematic and involves a comprehensive therapeutic
strategy aimed at successfully treating the detainee’s
health problems or preventing their aggravation
(see Hummatov, cited above, §§109 and 114,
and Sarban v. Moldova, no. 3456/05, § 79, 4 October
2005). The Court reiterates that medical treatment
within prison facilities must be appropriate and
comparable to the quality of treatment which the State
authorities have committed themselves to providing
for the entirety of the population. Nevertheless, this
does not mean that each detainee must be guaranteed
the same level of medical treatment that is available in
the best health-care establishments outside prison
facilities (see Blokhin v. Russia [GC], no. 47152/06,
§ 137, 23 March 2016 and Cara-Damiani v. Italy,
no. 2447/05, § 66, 7 February 2012).

94. Article 3 of the Convention cannot be interpreted
as laying down a general obligation to release
a detainee on health grounds or to transfer him to a
civil hospital, even if he is suffering from an illness
that is particularly difficult to treat (see Mouisel v.
France, no.67263/01, § 40, ECHR 2002-1X).
However, this provision does require the State to
ensure that prisoners are detained in conditions which
are compatible with respect for human dignity, that the
manner and method of the execution of the measure
do not subject them to distress or hardship of an
intensity exceeding the unavoidable level of suffering
inherent in detention and that, given the practical
demands of imprisonment, their health and well-
being are adequately secured by, among other things,
providing them with the requisite medical assistance
(see, Kudta, cited above, § 94, and Mouisel, cited
above, § 40).

0053aHHOCTH BJIACTCH 0OCCIICUYUTh ONIEPATUBHOCTH U
MPaBUJIBHOCTh JIMATHOCTUKA W JIeYeHUs (CM.
Khatayev v. Russia, Ne 56994/09, § 85, 11 okts0ps
2011 r.; Yevgeniy Alekseyenko v. Russia, mur.
Beite, § 100; Gladkiy v. Russia, Ne 3242/03, § 84,
21 nexabps 2010 T.; Hummatov v. Azerbaijan, NeNe
9852/03 u 13413/04, § 115, 29 nosopst 2007 r.;
Melnik v. Ukraine, Ne 72286/01, § 104-106, 28 mapTa
2006 r.; Holomiov v. Moldova, Ne 30649/05, § 121?
7 Hosi6pst 2006 1.), a TaKKe, €CIU 3TO 0OYCIOBICHO
COCTOSIHUEM 3JI0OPOBbS, OO0SI3aHHOCTh OOCCIICYUTH
PETYJISPHBII W CHUCTEMATHYCCKUIl  KOHTPOJIb,
BKJTFOYAONIHI KOMILIEKCHYIO TEpaIuio,
HATIPABJICHHYIO Ha YCIICIIHOE JICYCHUE 3a00JICBaHUN
3aKJIFOYCHHOTO HJIM IPEJOTBPAILICHUE OCIOKHCHUN
(cm. Hummatov v. Azerbaijan, uut. Beie, §§ 109 u
114; Sarban v. Moldova, Ne 3456/05, § 79, 4 okts10ps

2005 71.). Cyn HamoMHHAeT, YTO KadecTBO
MEIUIIMHCKOTO 00CITYXMBaHHSL, IPEJOCTABISIEMOTO B
MecTax JIMIICHHS  CBOOOXBI, JOJDKHO  OBITH

HaJUIeXKAIIEro ypOBHS, COIIOCTABUMOTO C KaueCTBOM
MEJIMIIMHCKOTO OOCIYKMBaHHs, IPEAOCTaBIIEMOTO
rOCYAapCcTBOM BCEM CBOMM IpaxkiaHam. OHAKO, 3TO
HE 03HAa4yaeT, YTO KAXKIOMY 3aKIIOUEHHOMY OJKHO
ObITh TapaHTUPOBAHHO OOECIIEYEHO JieueHHe Ha
YpOBHE  JyYIIUX  JIEYCOHO-TIPOGHUIAKTHUCCKUX
YUpEKACHHUI 3a IpeenaMy MECT JIMIIESHHUS CBOOOIbI
(cm. Blokhin v. Russia [BIT], Ne 47152/06, § 137,
23 mapra 2016 r.; Cara-Damiani v. Italy, Ne 2447/05,
§ 66, 7 dpespains 2012 1.).

94. Cratbio 3 KoHBeHIIMM HEIB3ST TOJKOBATH Kak
yCTaHABJIMUBAIOIYIO obiee 00s13aTEIHCTBO
0CBOOOUTH 3aICPKAHHOTO MO COCTOSHHIO 37[0POBbS
WM TIEPEBECTH €0 B IPAXKIAAHCKYIO OOJIBHHUILY, TaXe
€CIIH OH CTpajaeT OT 0oJe3HH, OCOOEHHO TPYIHO
nojjaromieiics nedenuto (cMm. Mouisel v. France,
Ne 67263/01, § 40, ECHR 2002 IX). Ognako 310
HOJIOKEeHHe TpebdyeT OT rocynapcTBa OOECIeduTsb,
Y9TOOBI 3aKIIOYEHHBIE COIEPKANNCH IOl CTPaXKeH B
YCIIOBHSIX, COBMECTHMBIX c YBaKEHUEM
YeJIOBEUYECKOI0 IOCTOMHCTBA, YTOOBI CITOCO0 M METOJT
WCTIOJIHEHUSI MEpBl HE TOIBEPrajd WX CTPaJaHHsIM
WA JIALICHUSIM, HMHTEHCUBHOCTH KOTOPBIX
MpeBhIAcT HeW30eXHbIE YPOBEHb CTpPaJaHUi,
NPUCYLIMX COACPKAHUIO IO CTpaXke, M 4To,
y‘-II/ITBIBaH l'lpaKTI/I'-IeCKI/Ie Tpe6OBaHI/I5l JIMIICHUA
CBOOO/IBI, UX 30POBbE U OJIATOMOSYYHE JODKHBIM
obpazom  oOecreumBarOTCs, Cpeau  MPOYETro,
MPEIOCTABICHUEM MM HEOOXOIMMOW METUITMHCKOMN
momomu (cM. Kudta, mur. Beimie, § 94, u Mouisel,
ouT. BeIe, § 40).
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URL.: https://hudoc.echr.coe.int/eng?i=001-211022

23. The Court recalls that the State must ensure that a
person is detained in conditions which are compatible
with respect for human dignity, that the manner and
method of the execution of the measure of deprivation
of liberty do not subject him to distress or hardship of
an intensity exceeding the unavoidable level of

suffering inherent in detention (see Kudta wv.
Poland [GC], no.30210/96, § 94, ECHR
2000-XI; Ananyev  and  Others v. Russia,
nos. 42525/07 and 60800/08, § 141, 10 January

2012; and Mursi¢ v. Croatia [GC], no. 7334/13, § 99,
20 October 2016) and that, given the practical
demands of imprisonment, his health and well-being
are adequately secured (see Kudta, cited above, §
94; Idalov v. Russia [GC], no. 5826/03, § 93, 22 May
2012). In most of the cases concerning the detention
of persons who were ill, the Court has examined
whether or not the applicant received adequate
medical assistance in prison. The Court reiterates in
this regard that, even though Article 3 does not entitle
a detainee to
be released “on compassionate grounds”, it  has
always interpreted the requirement to secure the
health and well-being of detainees, among other
things, as an obligation on the part of the State to
provide detainees with the requisite medical
assistance (see Mozer, cited above, § 178).

23. Cyx HamoOMHHAaeT, YTO TOCYAAapCTBO IOJDKHO
00ecTeunTh, 9TOOBI JIUIIO COEPIKAIOCH MO CTPAXKEH
B YCIOBHAX, COBMECTUMBIX C  YBaKCHHEM
YeJIOBEYECKOr0 JOCTOMHCTBA, YTOOBI CITOCOO M METO.
WCTIOJTHEHUSI MEPbI JINIICHNS CBOOOIBI HE TIOABEPTaIIH
€ro CTpajaHUsIM WIN JUIICHUAM HHTCHCHBHOCTD,
NpeBblIatoas Hen30eKHBIN ypOBEHb CTpallaHui,
NPUCYIIUX coJiepkaHuIo 1o ctpaxeit (cm. Kudta v.
Poland [BII], Ne 30210/96, § 94, ECITY 2000 XlI;
Ananyev and Others v. Russia, Ne 42525/07 wu
60800/08). , § 141, 10 suBaps 2012 r.; u Mursié v.
Croatia [BIT], Ne 7334/13, § 99, 20 okts6pst 2016 1.),
W 4YTO, YYUTHIBas MpPaKTHYECKHe TpeOOBaHUA
TIODEMHOTO  3aKJIIOYEHHs, €ro  3JI0pOBbE |
Omaromnory4re JOIKHBIM 00pa3oM o0ecIiedeHs! ( CM.
Kudta, ynomsimyroe Beime, § 94; Idalov v.
Russia [BII], Ne 5826/03, § 93, 22 mas 2012 r.).
B GonbIIMHCTBE A€, KacaloIuXCcsl COepKaHusl O
cTpaxkeit 6onbHBIX Ul Cyl paccMaTpUBall BOIPOC O
TOM, TMONy4aJl JIM  3asBUTENb  aJIKBaTHYIO
MEAUIIUHCKYIO TOMOINb B TIopbMe. Cyl MOBTOpSET B

9TOW CBSA3M, 4YTO, XOTSA CTaThs 3 He JaeT
33/Iep)KaHHOMY TIpaBa Ha OCBOOOXKIEHHE IO
CO00paKeHMSIM COCTpaJaHusD», OH Bcerja

MHTEPIPETHPOBAI TpeOOBaHUE 00ECTIEUUTh 3J0POBbE
U ONaronoy4ue 3aJep:KaHHbIX, CPEIU MPOYEro, KaK
00513aTENBCTBO. CO CTOPOHBI TOCYIAPCTBa 00ECIICUNTh
3aKJTIOYCHHBIM HEOOXOAUMYIO MEIUIIMHCKY IO
oMotk (cM. Mozer, ynomsiHyToe BhImIE, § 178).

IIpunosncenue Ne 13. Pexomenpamuss KMCE Ne R (98) 71 «O0 3THYeCKHX H OPraHU3aIHOHHBIX ACIEKTAX
3IpaBOOXPAaHEHNs B THOPEMHOI cucTeMe» (mpuHsita 8 anpens 1998 roxga na 627-ii BcTpeye npeacTaBuTeIei

MHHHCTPOB)

URL: https://rm.coe.int/09000016804fb13c

51. The decision as to when patients subject to short
term fatal prognosis should be transferred to outside
hospital units should be taken on medical grounds.
While awaiting such transfer, these patients should
receive optimum nursing care during the terminal
phase of their illness within the prison health care
centre. In such cases provision should be made for
periodic respite care in an outside hospice. The
possibility of a pardon for medical reasons or early
release should be examined.

51. Pemenue o0 TepeBoJe  TAIWEHTOB C
KPaTKOCPOYHBIM CMEPTECIBbHBIM IIPOTHO30M B
HETIOPEMHBIC 6OJ'IBHI/ILH:.I JOJDKHO TPUHUMATBCA T10
MEIUIIMHCKUM [OKa3aHUAM. B 0XHIaHUU TaKoro
nepeBoja dSTH MNAUEHTHl JOJDKHBI  IOJIy4aTb
ONTUMAJIBHBIM YXOJl Ha TEPMUHAIBHOH CTaauu
00JIe3HH B TIOPEMHOM METUIIMHCKOM IIeHTpe. B Takux
cly4asx CcleAyeT MNpeayCMOTpPETh MEPUOJUUECKUIl
BpEMEHHBI yXO7 BO BHemHeM xocmuce. Cremyer

paCCMOTpeTB BO3MOXHOCTH IIOMHUJIOBAHUSA 110
MEOUITUHCKHUM IIOKa3aHUAM nin IIOCpO‘IHOTO
0CBOOOXKIECHUS.
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43.3 The medical practitioner shall report to the
director whenever it is considered that a prisoner's
physical or mental health is being put seriously at risk
by continued imprisonment or by any condition of
imprisonment, including conditions of solitary
confinement.

<...>

45.1 The director shall consider the reports and advice
that the medical practitioner or other competent
authority submits according to Rules 43 and 44 and,
when in agreement with the recommendations made,
shall take immediate steps to implement them.

46.1 Sick prisoners who require specialist treatment
shall be transferred to specialised institutions or to
civil hospitals, when such treatment is not available in
prison.

43.3 MenuuuHCKUH paOOTHHUK JODKCH TOKJIAABIBAT
PYKOBOIMTENIO [MecTa 3aKIIOYCHHs| BCAKHM pas,
Koraa mpuiéT K BbIBOLY, 4YTO (DU3UUECKOMY HIIH
MICUXUYECKOMY 3/I0POBBIO 3aKIIIOYEHHOTO YIPOXKAeT

cepbesHas OIIACHOCTh B pesynbrare
NPOAODKAIOUIETOCs  3aKIOYCHHS WM JIFOOBIX
yCIIoBUit 3aKITI0YCHHS, BKJIIOYAs  YCJIOBHS

OJWMHOYHOTI'O 3aKJIOUCHUA.

<...>

45.1 PykoBoauTeNb ODKEH pPacCMAaTPUBATh OTYETHI
U PEKOMEHJAINH, TpEeCTaBisieMble MEAUIMHCKUM
PaOOTHHKOM WITH APYTHM KOMIIETEHTHBIM OPTaHOM B
cootBercTBUM ¢ [lpaBunamu 43 u 44, u, eciu oH

COIJaceH C  BBIHCCEHHBIMH  PEKOMCEHJAIMSIMHU,
NpeaNpHHAMATh HEMEMJICHHBIE INard MO0  HX
BBIIOJTHEHHIO.

46.1. bospHBIE 3aKIIOUEHHBIC, HYXKIAIOIIUECS B

CIICOUAJIU3UPOBAHHOM  JICUCHUHU, JOJIKHBI OBITh
MEPEBCIACHBI B CICHUAJIM3UPOBAHHBIC YUYPCKICHUA
WA B I'paXJaHCKHUE 6OHLHI/IHI>I, €CJIM B TIOPbME TaKO€
JICUCHUEC HCTOCTYITHO.

Ipunosicenue Ne 15. Pesomonus IIACE Ne 2082 (2015) «ITos0xkeHne KPUTHYECKH GOTBHBIX 3aKJIHYEHHBIX

B EBpone»

URL.: https://assembly.coe.int/nw/xml/XRef/ Xref-XML2HTML-en.asp?fileid=22284&lang=en

1. The Parliamentary Assembly considers that nobody
should die in detention. All member States should
ensure that each detainee is afforded the basic human
dignity of dying outside of prison.

2. In this vein, the Assembly is concerned about legal
and practical barriers to detainees’ access to critical
medical care and to the compassionate release of
elderly or terminally ill detainees.

3. Despite international standards stating that a
detainee must enjoy the same right of access to health
care as any other member of society, the Assembly is
concerned that the prison health-care system does not
always provide for timely access to vital medical
treatment, particularly for critically ill detainees.

<...>

1. ITapnamentckas AccaMOiest C4MTaeT, YTO HUKTO HE
JIOJDKEH yMHpPATh B 3aKiroueHNH. Bee rocymapcersa-
YIEHBl JOJDKHBI OO0ECIEYHTh, YTOOBI KaXKIOMY
3aKIIFOYCHHOMY OBLIO JIOCTYITHO 6azoBoe
YEIIOBEYECKOE JIOCTOMHCTBO CMEPTH 3a IpeleliaMu
TIOPHMBI.

2. B cBm3u ¢ 3tuM Accambiess o0ecrokoeHa
}OpI/I}II/I‘IeCKHMI/I n l'[paKTI/I‘-IeCKI/IMI/I HpeHHTCTBI/IHMI/I
UIS  A0CTylla  3aJEPXKAHHBIX K  KPUTHYCCKOH
MEINULIMHCKON IOMOIIX ¥ K OCBOOOKIEHHIO TTOKIIIBIX
HIIn HECU3JICYUMO 6OHBHLIX 3AKJIFOYCHHBIX 110
CO00pakeHISIM COCTPaTaHuUs.

3. HecmoTps Ha MeXIyHapoOAHBIE CTaHIAPTEHI,
YCTAHABJIMBAIOIINE, YTO 3aKIIOYCHHBIH JIOJDKEH
MMETh TaKoe XK€ MPaBO Ha JIOCTYH K MEIUINHCKOM
MOMOIIM, KaK W JI000W Apyroil wieH oOuiecTBa,
Accambiiess oOecriokoeHa TeM, 4TO TIOpEMHas
CHCTEMa 3ApaBOOXPAHCHHUS He BCerjga o0ecreunBaeT
CBOCBpeMCHHBIﬁ AOCTYII K JKU3HCHHO Ba’XHbBIM
MEOMIIMHCKMM  yCIOyraM, B  YacTHOCTH  IUIA
TSDKETI000JIbHBIX 3aKIIOYECHHBIX.

<...>
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6. The Assembly also expresses concern about
restrictive practices for granting compassionate
release. These are often based on undetermined and
subjective criteria or on recommendations from
medical professionals who are not independent from
the prison system or the executive. Moreover, the final
decision sometimes rests with a government official,
without the possibility of judicial review.

<...>

10. The Assembly therefore urges the Council of
Europe member States to:

<...>

10.2 ensure that processes exist by which seriously ill
detainees can apply for temporary compassionate
release in order to receive specialised medical
attention, for which the approval or refusal is subject
to review by an independent judicial body;

10.3 ensure that processes exist by which elderly or
terminally ill detainees can apply for permanent
compassionate release in order to die with dignity, for
which the approval or refusal is subject to review by
an independent judicial body;

10.4 ensure that the relevant authorities:

<...>

10.4.3 expedite decision making with respect to
applications  for  temporary or  permanent
compassionate release, keeping in mind the medical
urgency of the situation;

<...>

6. Accambness Takke BbIpaXKaeT 03a00YEHHOCTH B
CBSI3U C OTPAHUYHUTEIILHOM MPAKTHKON 0CBOOOKICHHUS
mo cooOpaxkeHusM cocTpaganus. OHH  4YacTo
OCHOBAaHBI Ha HEOMPEICICHHBIX H CYOBEKTHBHBIX
KPUTEPHUSIX WIM Ha PEKOMEHIANUSIX METUIIMHCKUX
pabOTHHUKOB, KOTOPBIE HE SBIAIOTCS HE3aBUCHMBIMH
OT TEOPEMHOM CUCTEMBI WM UCTIOJHUTEIbHON BJIACTH.
Kpome TOro, oOKOHYATeNbHOE pEIICHHE WHOTIA
ocTaeTcs 3a TOCYAapCTBEHHBIM YHHOBHHKOM 0e€3
BO3MOKHOCTH CyJeOHOTO TIepecMoTpa.

<...>

10. ITosTomMy Accambiess HACTOSITEIBHO NPU3BIBAET
rocyzaapcrTBa-uieHsl Cosera EBporsr:

<...>

10.2 obecrieunuTh HAMMYHE MPOLEAYP, C MOMOIIBIO
KOTOPBIX TSDKEJIOOONBHBIE 3aKIOYCHHBIE MOTYT
XOJJaTaliCTBOBAaTh O BPEMEHHOM OCBOOOXKICHHH IO
COOOpakeHMSIM ~ COCTpafaHds I IONyYCHHS
CHCIHATM3UPOBAHHOW ~ MEAWIIUHCKOW  MTOMOIIH,
omoOpeHHe WM OTKa3 B OTHOUICHHH KOTOPBIX
MOJICXKHUT PACCMOTPCHUIO HE3aBHCHUMBIM CYyICOHBIM
OpraHoM;

10.3 oOecrieunTh HaJIW4Ke MPOLEAYP, C MOMOLIBIO
KOTOPBIX TIOXKHWJIBIC WA HCU3JICUUMO 0OJIbHEIE
3aKJIIOUCHHBIC MOI'yT XO}laTaﬁCTBOBaTL o
MOCTOSIHHOM ~ OCBOOOXKIEGHHUH M0  COOOpaKeHUSIM
COCTpaaHus, YTOOBI YMEpeTh C JOCTOMHCTBOM, HPH
9TOM  OXOOpeHHe WM  OTKa3  IOJUICIKHT
PAacCMOTPEHUIO HE3aBHCHUMBIM CyeOHBIM OPraHOM;

10.4 oGecrieunTh, YTOOBI COOTBETCTBYIOIIHE OPTAHbI:
<...>

10.4.3 yckopUTh NPHUHATHE PELICHUH B OTHOLIEHUU
3asBICHUH O BpPEMEHHOM WJIH  IOCTOSTHHOM
OCBOOOXKICHUM 10 COOOPaKEHHSAM COCTpaJaHUs,
YYUTBIBas HEOTJIOKHOCTh CUTYAIIMH C METUIIMHCKOU
TOYKH 3pPEHUS;

<...>

Ilpunoscenue Ne 16. Tpernit O6mmii noxaan EBponeiickoro Komurera mo mpeaynpexaeHHI0 NLITOK H
0ecyeJOBEYHOT0 WJIM YHIIKAIOLIEr0 JOCTOMHCTBO oOpamienusi wim Hakasanusa CPT/Inf(93)12-part
«MeauuuHCcKoe 00CIy:KHBAHHE B MeCTAX JTHIIeHUs cB0GoaAbD» (1993 rox)

URL: https://rm.coe.int/16806ce93d

a. IloMob 0cO0BIM KATErOPUSAM JIMLY

64. CymecTByeT HECKOJIbKO KOHKPETHBIX KaTeropuii 0co00 YSI3BHUMBIX JIMI, JHUIIEHHBIX cBoOonsl. Cirysx0a
3/IPAaBOOXPAHEHUsI YUPEXKICHUS, TJie OHU COJEepIKaTCs, TOJDKHA 00paTHTh 0c000€ BHUMaHUE HA UX HOTPEOHOCTH.

<...>
iv) uya, tuuenHvle c60000bl, He CHOCOOHBIE K ONUMETLHOMY COOEPIUCAHUIO 8 3aKTIOUEHUU

70. Tunu4HBIMH TPHUMEPaMH 3TOW KaTerOPHH JIML, JHUIIEHHBIX CBOOOJbBI, SIBISIOTCS TE, KOMY, COTJIACHO
MEINUIITHCKOMY IIPOTHO3Y, OCTAJIOCh KHUTh KOPOTKOE BPEMs, T€, KTO CTPAaeT OT CepPhE3HBIX OONIE3HEH, KOTOPHIE
HEBO3MOXXHO HAIUISKAIIMM O0pa3oM JICYNTh B YCIOBHAX COICp)KaHUS IO CTpakeH, JHUIa C CephE3HBIMHU
(U3NYECKUMU HEIOCTATKAMHU WM TPEKIOHHOTO Bo3pacta. [IpofoDKUTENbHOE COJACpIKAHHE TAaKUX JIUI[ B
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TIOpeMHOfI CpeaAc MOXKCT CO3aTb HETECPIIUMYIO CUTYAlIUIO. B ClIydasaXx Takoro poja Ha Bpayda YUpCKIACHUA, I'IC

COACPIKATCA TaKuC JIWla,

BO3Jaraercs OOS3aHHOCTh COCTaBHUTH cooOmeHue  Jist COOTBeTCTBleHIeﬁ

aIMUHUCTpaluu, C TCM yTOOBI OBLIU MPUHATBI COOTBETCTBYIOLIUE MCPBI.

Ilpunoscenue Ne 17. Jloxaan

3apaBooxpaHenus «TopbMbI 1 310poBbe» (2014 rox)

URL.: https://www.euro.who.int/__data/assets/pdf file/0005/249188/Prisons-and-Health.pdf

EBponeiickoro peruoHajabHoro odguca BcemMupHOi opraHu3anuu

Palliative care/compassionate release

Terminally ill prisoners, if they have support from
family or friends in the community, should be released
on compassionate grounds so that they are able to die
with dignity at home in the company of family or
friends. (p. 54)

End of life care and death

Although many older prisoners will eventually be
released, death in custody occurs in nearly any prison
system. Some legal systems provide for the early (or
medical or compassionate) release of terminally or
seriously ill prisoners (25), although uniform
standards for such programmes are not in place in
every system. Where early release is provided for,
prison health care professionals should be trained in
the relevant legal and medical guidelines and, where
appropriate, should be capable of assisting eligible
prisoners to navigate the process. In the United States,
in states with early release laws, the lack of a clearly
defined prisoner advocate or role for the prison health
care provider has sometimes served as a barrier to the
release of medically eligible prisoners (25). Prison
administrations where early release laws exist should,
therefore, consider implementing prisoner advocacy
protocols that ensure prisoners have full access to the
law regardless of their medical disposition. (pp. 168-
169)

IManauaTuBHasgs moMoIIL / OCBOOOXKIECHHE IO
€000paKeHUsIM COCTPATAHUS

Heusneurmo OONBHBIC 3aKIFOYCHHBIC, €CIU OHH
MOJIB3YIOTCSA TOJACPKKON ceMbU WM Jpy3eil B
o0IecTBE, JIODKHBEI OBITH  OCBOOOXKIEHBI M3
COOOpakeHHI COCTpaZaHus, YTOOBl OHH MOTJIH
HOCTOﬁHO YMEPCTh JoMa B MPUCYTCTBUU CEMbU WIN
npy3seit. (cTp. 54)

¥Yxoa B KOHIIE )KM3HU U CMePTh

XOTsl MHOTHE IOXHJIbIC 3aKITIOYCHHBIE B KOHEUHOM
uTore OyIayT OCBOOOXICHBI, CMEPTh B 3aKITIOYCHUH
MPONUCXOIUT IOYTH B JFOOOH TIOPEMHOH cHCTEME.
HexkoTopble mpaBoBbIE CHCTEMBI IPEIyCMaTPHUBAIOT
JIOCPOYHOE OCBOOOXKAECHHE (WM MO MEAMIIMHCKUM
MOKA3aHMAM, WM IO COOOpaKEHUSIM COCTpajaHUs)
HEeM3JICYMMO WM TSDKEJIOOOJIBHBIX  3aKJIFOYEHHBIX
(25), xoTa eguHBIE CTAaHAAPTHI A TAaKUX MPOTPaAMM
CyLIECTBYIOT HE BO BCeX cHUCTeMax. Tam, Trie
MPEyCMOTPEHO JIOCPOYHOE 0cBOOOXICHHE,
TIOPEMHbIE MEIUINHCKHE PAOOTHUKH JOJKHBI OBITH
00y4eHBl  COOTBETCTBYIOIIMM  IOPHIMYECKHM |
MEIUINHCKIM PEeKOMEHIaLUsIM u, npu
HEOOXOANMOCTH, TOJDKHBI OBITH B COCTOSTHUU TOMOYb
UMEIOIIMM  Ha  3TO  TpaBO  3aKJIIOYEHHBIM
OPHEHTHPOBATKLCS B 3TOM Ipouecce. B CoenHeHHBIX
rarax, B ITarax C 3aKOHaMH O JOCPOYHOM
OCBOOOXKICHUH, OTCYTCTBHE YETKO OIPEIEIeHHOI0
JIMLA, BBICTYIAIOIIETO B 3aIUTY 3aKJIIOUSHHBIX, HIH
pOJIK TIOPEMHOTO MEIUIMHCKOTO PabOTHUKA MHOT/A
CIY)KHJIO  TPEMSATCTBHEM Uil OCBOOOXKACHHS
3aKJIIOYEHHBIX, COOTBETCTBYIOIIMX MEAUIIMHCKUM
nokazanusM (25). Takum oOpa3om, aIMUHACTPALIUSIM
TIOPEM, B KOTOPBIX JIE€HCTBYIOT 3aKOHBI O JJOCPOYHOM
0CcBOOOX/ICHNH, CIIETyeT PACCMOTPETh BO3MOXKHOCTD
peanm3alMyM  NPOTOKOJOB  3allMTHl  MHTEPECOB
3aKJIFOUEHHBIX, KOTOpbIE obecreunBaoT
3aKJIFOUYEHHBIM TIOJIHBIM JOCTYI K IPaBOCYIHIO
HE3aBUCHMO OT MX COCTOSIHHA 310pOBBs. (cTp. 168-
169)
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